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L.

1.

THE PARTIES

Ms. Ekaterina Galitskaia (“Appellant” or “Athlete”) is a Russian athlete specialising in
hurdles. She participated in multiple major world and regional track and field
competitions, including the 2012 London Olympic Games. For the purposes of the IAAF
Competition Rules (“IAAF Rules”), she is an International-Level Athlete.

The International Association of Athletics Federations, now known as World Athletics,
(“Respondent” or “IAAF”) is the world governing body for athletics, recognised as such
by the International Olympic Committee (“IOC”).! The IAAF is a signatory to the World
Anti-Doping Code and is responsible for the running and enforcing of an anti-doping
programme. The IAAF, which has its registered seat in Monaco, has the legal status of
an association under the laws of Monaco.

II. FACTUAL BACKGROUND

3.

This Award contains a concise summary of the relevant facts and allegations based on
the parties’ written submissions, correspondence and the evidence adduced. Additional
facts and allegations found in the parties’ written submissions, correspondence and
evidence may be set out, where relevant, in connection with the legal discussion that
follows. While the Panel has carefully considered all the facts, allegations, legal
arguments, correspondence and evidence submitted by the parties, the Panel refers in this
Award only to the matters it considers necessary to explain its reasoning and conclusions.

This case is an appeal against the first instance decision of the Sole Arbitrator in CAS
2018/0/5712 IAAF v. Russian Athletics Federation (RUSAF) & FEkaterina Galitskaia
(“Challenged Decision”). In that decision, the Sole Arbitrator determined that the Athlete
committed anti-doping rule violations (“ADRVs”) in contravention of Rule 32.2(b) of
the 2012 TAAF Rules.

This is not a typical doping appeal: there is no official positive test result of a sample
collected from the Athlete. The evidence in this case stems from the two reports of Prof.
Richard H. McLaren (the “McLaren Reports™) and the underlying evidence, which was
made publicly available, in anonymised form, in the Evidence Disclosure Package
(“EDP”). It is the McLaren Reports, and in particular certain EDP documents, upon
which TAAF relies in seeking to prove that the Athlete has committed ADRVs.

It is recalled that on 19 May 2016, the World Anti-Doping Agency (“WADA”)
announced the appointment of Prof. McLaren as an Independent Person to conduct an
investigation of allegations made by Dr. Grigory Rodchenkov, the former Director of the
Moscow Anti-Doping Centre in Russia (“Moscow Laboratory”). In his first report,
submitted to WADA on 16 July 2016 (“First McLaren Report™), Prof. McLaren
concludes that:

! For ease of reference, the Panel will refer to the Respondent as “IAAF” throughout this Award. All references
to the IAAF after November 2019 should be read as referring to World Athletics.
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7.

“1. The Moscow Laboratory operated for the protection of doped Russian athletes,
within a State-dictated failsafe system, described in the report as the Disappearing
Positive Methodology.

2. The Sochi Laboratory operated a unique sample swapping methodology to
enable doped Russian athletes to compete at the Games.

3. The Ministry of Sport directed, controlled and oversaw the manipulation of
athletes’ analytical results or sample swapping, with the active participation and
assistance of the FSB, CSP, and both Moscow and Sochi Laboratories.”

Prof. McLaren’s second report, submitted to WADA on 9 December 2016 (“Second

McLaren Report”), detailed the work of his investigative team and sought to confirm the
findings of the First McLaren Report.

A. Notification of Anti-Doping Rule Violations

8.

By letter dated 24 November 2017, the Athletics Integrity Unit (“AIU”), on behalf of the
IAAF, informed the Athlete that she would be charged with one or more ADRVs. These
were said to be “in connection with” the McLaren Reports. The AIU describes the
following three “counter-detection methodologies” which it states were uncovered by
Prof. McLaren:

(a) Disappearing Positive Methodology

a.

Where the initial screen of a sample revealed an adverse analytical finding
(“AAF”), the athlete in question would be identified and the Russian Ministry of
Sport would, through a liaison person, decide either to “S4VE” or “QUARANTINE”
the athlete.

The AAF would typically be notified by email from the Moscow Laboratory to one
of the liaison persons, who would then respond in order to advise whether the
athlete should be “SAVED” or “QUARANTINED”.

If an athlete was “SAVED”, the Moscow Laboratory would report the sample as
negative in the Anti-Doping Administration and Management System (“ADAMS”)
and manipulate the Laboratory Information Management System (“LIMS”). If the
athlete was “QUARANTINED”, the analytical bench work on the sample would
continue and the AAF would be reported in the normal way.

(b) Sample Swapping Methodology

a.

This involved the replacing of ‘dirty’ urine with ‘clean’ urine. This necessitated the
removing and replacing of the cap on sealed B sample bottles through a technique
developed and implemented by a team of the Russian Federal Security Service
(FSB) known as the ‘magicians’.

The Sample Swapping Methodology was trialled with respect to a limited number
of athletes at inter alia the 2013 IAAF World Championships in Moscow, rolled
out in more systematic fashion at the 2014 Winter Olympic Games in Sochi and
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continued in operation thereafter with respect to samples stored in the WADA-
accredited laboratory in Moscow.

The Sample Swapping Methodology was facilitated by the establishment and
maintenance of a ‘clean urine bank’ at the Moscow Laboratory, comprising of
unofficial urine samples provided by certain athletes that were analysed, stored and
recorded in schedules in the Moscow Laboratory.

The ‘magicians’ would be called into the Moscow Laboratory on a monthly basis
to remove the caps of the B samples that needed to be swapped.

(c) Washout Testing

a.

The McLaren Reports describe a programme of washout testing prior to certain
major events, including the 2012 London Olympic Games and the 2013 Moscow
World Championships.

Washout testing was deployed in 2012 to determine whether the athletes on a
doping program were likely to test positive at the 2012 London Olympic Games.

At that time, the relevant athletes were providing samples in official doping control
Bereg kits. Even when the samples screened positive, they were automatically (i.e.
without the need for a specific “SAVE” order) reported as negative in ADAMS.

The Moscow Laboratory developed schedules to keep track of athletes subject to
washout testing, using official Bereg kits, in advance of the 2012 London Olympic
Games (the “Loondon Washout Schedules™).

The Moscow Laboratory realised that, as the Bereg kits were numbered and could
be audited, seized or tested, it would only be a matter of time before it was
discovered that the contents of the samples would not match the entries in
ADAMS/LIMS. Therefore, the washout testing programme evolved prior to the
2013 Moscow World Championships whereby washout testing would no longer be
performed using official Bereg kits, but instead with non-official containers such
as Coke bottles or baby bottles.

This unofficial washout testing consisted of collecting samples at regular intervals
and testing those samples for quantities of prohibited substances to determine the
rate at which those quantities were declining so that there was certainty that the
athlete would test clean in competition. If the washout testing determined that the
athlete would not test clean at the competition, the athlete was left at home.

The Moscow Laboratory developed schedules to keep track of those athletes who
were subject to the unofficial washout testing scheme (the “Moscow Washout
Schedules™).

9. Inits letter of 24 November 2017, the AIU informed the Appellant that she was one of
the athletes identified by Prof. McLaren as being involved in, or benefitting from, the
doping scheme and practices described in the McLaren Reports. The AIU provided the
following summary of evidence against the Athlete:
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“(i) London Washout Testing

11,

12.

13.

Two of your (official) doping control samples feature on the London Washout
Schedules as follows: (i) sample 2729325 collected on 15 July 2012 (see, for
example, EDP0019) and (ii) sample 2729747 collected on 21 July 2012 (see,

for example, EDP0021).

The following information is recorded on the London Washout Schedules in
respect of the 15 July 2012 sample (see EDP0019):

e Desoxymethyltestosterone (DMT) 100,000

The following information is recorded on the London Washout Schedules in
respect of the 21 July 2012 sample (see EDP0021):

e Desoxymethyltestosterone traces

(ii) Moscow Washout Testing

14.

15.

16.

17.

18.

Four (unofficial) samples on the Moscow Washout Schedules are listed as
belonging to you, they date from 28 June and 6, 14 and 26 July 2013
respectively (see, for example, EDP0034).

The following information is recorded on the Moscow Washout Schedules in
respect of the 28 June sample:

Methasterone (a lot);
Trenbolone (a lot);
Boldenone (5 ng/ml);
1-testosterone (3 ng/ml);
Oxabolone; and

e Norandrosterone (4 ng/ml)

The following information is recorded on the Moscow Washout Schedules in
respect of the 6 July 2013 sample.

e Methasterone metabolite (900 000 a lot)
The following information is recorded on the Moscow Washout Schedules in
respect of the 14 July 2013 sample:

o Methasterone metabolite 170 000; and

o T/E0S
The following information is recorded on the Moscow Washout Schedules in
respect of the 26 July 2013 sample:

o Methasterone metabolite 70 000,
o 4-OH-Testosterone 25 ng/ml; and
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10.

11.

12.

o T/E0.]

The AIU informed the Athlete that the IAAF considered these matters to constitute a
violation of Rule 32.2(b) of the IAAF Rules. It was on this basis that the Athlete was
charged with using prohibited substances (both exogenous and endogenous androgenic
anabolic steroids) on multiple occasions during the period 2012 to 2013.

The AIU also notified the Athlete that the IAAF intended to seek an increased period of
ineligibility up to the maximum of four years pursuant to Rule 40.6 of the IAAF Rules
on the basis of aggravating circumstances.

The IAAF granted the Athlete an opportunity to admit the violations by 8 December
2017. The IAAF further informed the Athlete that if she admitted the violations by that
date, she could avoid the application of the increased sanction and limit her period of
ineligibility to two years.

B. First instance proceedings before the Court of Arbitration for Sport

13.

14.

15.

16.

17.

On 8 December 2017, the Athlete provided explanations to the AIU, as requested,
denying the allegations.

On 31 January 2018, the AIU informed the Athlete that it maintained the ADRV
allegations, which would accordingly be referred to the CAS. The AIU invited the
Athlete to choose between the following two procedures:

a. A first-instance hearing at the CAS before a Sole Arbitrator pursuant to JAAF Rule
38.3, whereby the decision would be subject to appeal to CAS in accordance with
Rule 42; or

b. A hearing before a CAS Panel as a single hearing, subject to the agreement of
WADA, in accordance with IAAF Rule 38.19, whereby the decision would not be
subject to appeal save, in limited circumstances, to the Swiss Federal Tribunal.

Whereas the Athlete opted for a single instance decision under Rule 38.19 of the IAAF
Rules, WADA did not consent. Therefore, the matter was submitted to the CAS under
Rule 38.3 of the IAAF Rules.

On 26 April 2018, the IAAF filed its Request for Arbitration with the Ordinary Division
of the CAS against the Russian Athletics Federation (“RUSAF”) and the Athlete in
accordance with Articles R38 and R51 of the CAS Code of Sports-related Arbitration
(the “Code”).

On 1 February 2019, after considering the parties” written and oral submissions, and
evidence, the Sole Arbitrator rendered the Challenged Decision as follows:

2 Footnotes omitted.
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“The Court of Arbitration for Sport rules that:

1. The request for arbitration filed by the International Association of Athletic
Federations (IAAF) on 26 April 2018 against the Russian Athletics Federation and
Ms. Ekaterina Galitskaia is partially upheld.

2. Ms. Ekaterina Galitskaia has violated Rule 32.2(b) of the 2012-2013 IAAF Rules.

A period of ineligibility of four (4) years is imposed on Ms. Ekaterina Galitskaia
starting on the date of this Award.

4. All results achieved by Ms. Ekaterina Galitskaia from 15 July 2012 until 31
December 2014 are disqualified, including forfeiture of any titles, awards, medals,
points and prize and appearance money obtained during this period.

5. The costs of the arbitration, to be determined and served to the parties by the CAS
Court Office, shall be borne entirely by the Russian Athletics Federation.

6. The Russian Athletics Federation and Ms. Ekaterina Galitskaia shall bear their
own costs and are ordered to pay, jointly and severally, to the International
Association of Athletics Federations the amount of CHF 7,500 (seven thousand five
hundred Swiss Francs) as a contribution towards the legal fees and other expenses
incurred in connection with these arbitration proceedings.

7. All other and further prayers or request for relief are dismissed.”

I11. THE PRESENT APPEAL PROCEEDINGS BEFORE THE COURT OF ARBITRATION FOR SPORT

18.

19.

20.

21.

22.

23.

On 22 February 2019, the Appellant filed a Statement of Appeal with the CAS against
the Respondent in respect of the Challenged Decision in accordance with Article R47 ef
seq. of the Code. Within the Appellant’s Statement of Appeal, she nominated Dr. Hamid
G. Gharavi as arbitrator.

Together with her Statement of Appeal, the Appellant filed a request for provisional
measures, specifically a stay of the Challenged Decision, in accordance with Article R37
of the Code.

On 6 March 2019, the Respondent filed its response to the Appellant’s request for
provisional measures.

On 26 March 2019, the Respondent nominated Mr. Romano Subiotto QC as arbitrator.

On 2 April 2019, the Appellant filed her Appeal Brief in accordance with Article R51 of
the Code.

On 2 May 2019, the CAS Court Office, on behalf of the President of the Appeals
Arbitration Division, confirmed the appointment of the Panel in this appeal as follows:

President: Mr. Stephen Drymer, Attorney-at-Law in Montreal, Canada
Arbitrators:  Dr. Hamid G. Gharavi, Attorney-at-Law, Paris, France
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24.

25.

26.

27.

28.

29.

30.

31.

Mr. Romano F. Subiotto QC, Avocat in Bruxelles, Belgium and Solicitor-
Advocate in London, United Kingdom

On 23 May 2019, the CAS Court Office, on behalf of the Panel, informed the parties that
the Appellant’s request for a stay, as formulated in her Statement of Appeal, did not
appear to form part of her case as pleaded in the Appeal Brief. Consequently, the Panel
invited the Appellant to state whether it should consider her request for a stay abandoned,
or alternatively, whether she maintained her request.

On 24 May 2019, the IAAF filed its Answer in accordance with Article RS5 of the Code.

On 28 May 2019, the Appellant confirmed that she maintained her request for a stay of
execution of the Challenged Decision.

On 12 June 2019, the CAS Court Office informed the parties that Mr. Rémi Reichhold
had been appointed as ad hoc clerk to assist the Panel.

On 25 June 2019, the Panel issued a decision in respect of the Athlete’s request for
provisional measures, dismissing the request on the basis that the Appellant failed to
demonstrate that the provisional relief sought was necessary to protect her from
irreparable harm.

On 2 March 2020, both the Respondent and the Appellant returned signed copies of the
order of procedure to the CAS Court Office. The IAAF had added a hand-written
annotation to the order of procedure, stating that: “/t/he Respondent challenged the
admissibility of the appeal and in the alternative the jurisdiction of CAS based on the
failure to nominate RUSAF as Respondent”.

The hearing in this appeal was held on 4 and 5 March 2020 in Lausanne, Switzerland.
The Panel was assisted at the hearing by Mr. Brent J. Nowicki, Managing Counsel and
Mr. Rémi Reichhold, ad hoc clerk.

The participants at the hearing on behalf of the parties were are follows:

For the Athlete

Ms. Ekaterina Galitskaia (by videoconference)
Mr. Philippe Biértsch, Dr. Stefan Leimgruber, Mr. Damien Clivaz and Mr.
Simon Demaurex (counsel)

e Mr. Kirill Burkhard (paralegal)

e Mr. Manuel Rundt (forensic and security I'T expert) (by videoconference)
e Prof. Michael Graham (doping expert) (by videoconference)

e Mr. Alexandre Ponomarev (interpreter)
For the IAAF

e Mr. Ross Wenzel and Mr. Nicolas Zbinden (counsel)
e Dr. Grigory Rodchenkov (witness) (by videoconference)
e Mr. Andrew Sheldon (computer forensic expert) (by videoconference)
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32.

33.

34.

e Prof. Christiane Ayotte (doping expert)
e Prof. Christophe Champod (forensic science expert)
e Ms. Laura Gallo (representative of the AIU)

During the hearing, the Panel invited all witnesses and interpreters to tell the truth, subject
to the sanction of perjury under Swiss law.

At the close of the hearing, both parties confirmed that they had received a fair hearing
and had been given the opportunity to fully present their cases.

The legal representatives acting for the Athlete in this case also represent four other
Russian athletes who, in common with the Appellant, were all found guilty of ADRVs
by a Sole Arbitrator at first instance and sanctioned to a period of ineligibility of four
years. All four athletes, like the Appellant in this case, have appealed the first instance
decisions to the CAS. The athletes and the IAAF are represented by the same legal team
in all five appeals. For purposes of efficiency and expediency, the five appeals have been
run in parallel; albeit there was a separate hearing for one of the appeals before a different
panel (which includes two members of this Panel). To be clear, the Panel in this
procedure has approached its task solely on the basis of the correspondence, legal
arguments, witness evidence and testimony filed in this case and insofar as it is relevant
to the Athlete. Any correspondence, legal arguments, witness evidence and testimony
filed for the purposes of another procedure has not in any way influenced the Panel’s
decision in relation to the individual Athlete in this case.

IV. SUBMISSIONS OF THE PARTIES

35.

What follows is a concise summary of the legal arguments advanced by the parties on
the issues of jurisdiction, admissibility and the merits. This summary is not exhaustive
and contains only those arguments the Panel considers necessary to give context to the
decision it reaches in each of the sections below in relation to the jurisdiction of the CAS
to hear the case, the admissibility of the appeal and the merits of the appeal. For the
avoidance of doubt, the Panel has carefully considered all of the written and oral
submissions of the parties, including the exhibits and witness testimony.

A. Jurisdiction and Admissibility

36.

37.

In her Statement of Appeal and Appeal Brief, the Athlete asserts that the Panel has
jurisdiction to decide this case.

In contrast, the IAAF argues that the appeal is inadmissible (or in the alternative that the
Panel lacks jurisdiction) due to “the failure” of the Athlete to “nominate RUSAF as a
mandatory respondent” in this appeal:

a.  The basis for CAS jurisdiction at first instance was Rule 38.3 of the IAAF Rules.
This expressly requires RUSAF to be included as a respondent to this appeal.

b.  RUSATF had the authority and responsibility to render the disciplinary decision in
relation to the Athlete; the CAS was effectively acting by delegation from RUSAF
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in operation of the IAAF Rules. The IAAF had no authority under the IAAF Rules
to render a decision pertaining to the Athlete.

With respect to “vertical decisions”, the entity that rendered, or is responsible for,
the challenged decision must be included as a respondent. The requirement to
nominate the body with decision-making authority as a respondent also applies
where the decision is ultimately taken by a third party by way of delegation.

In this case, the requirement to include RUSAF as a respondent, even where the
Challenged Decision was rendered by the CAS, is expressly stated in Rule 42.18
of the TAAF Rules.

The Challenged Decision is attributable to RUSAF and not to IAAF.

The CAS has held that that an arbitration cannot proceed against a respondent in
similar circumstances (CAS 2005/A/835 PSV Eindhoven v. FIFA).

38. In a letter to the CAS Court Office dated 14 June 2019 and at the hearing, the Athlete
argued that the appeal is admissible on the basis that:

a.  Inits Request for Arbitration at first instance, the IAAF asserted that RUSAF was
not in a position to conduct a hearing and as a result the IAAF had the authority to
refer the case to the CAS pursuant to Rule 38.3 of the JAAF Rules. In these
circumstances, authority remains with the IAAF and there is no requirement to add
RUSAF as a respondent.

b.  The IAAF Rules provide that — in normal circumstances — a member may delegate
its authority to IAAF. This is not the case here, where RUSAF’s membership was
suspended.

c. In CAS 2017/A/4949 Chernova v. IAAF, a situation identical to that of the
Appellant, the TAAF was nominated as the sole respondent in the appeal
proceedings. In that case, neither the JAAF nor the CAS panel took issue with
RUSAF having no role.

B. Merits
39. By way of this appeal, the Athlete challenges three findings of the Sole Arbitrator in the

Challenged Decision:

a.  that the Athlete is guilty of committing ADRVs;

b.  sanctioning the Athlete to a period of ineligibility of four years as from 1 February
2019; and

c.  disqualifying the Athlete’s results from 15 July 2012 to 31 December 2014.

40. The Athlete’s submissions on the merits, as set out in her Appeal Brief and presented at

the hearing, may be summarised as follows:
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(a) The Challenged Decision

d.

The Challenged Decision acknowledges that the “mere indication” of a sample
number on a Washout Schedule is insufficient to prove an ADRV and it must be
supported by other elements, but the Sole Arbitrator only relied on elements
advanced by Dr. Rodchenkov, who is an “unreliable and ill-motivated individual”.

In order to increase the Athlete’s period of ineligibility on the basis of aggravating
circumstances, it was merely inferred that samples could not have been collected
without her knowledge.

(b) The burden and standard of proof

C.

The Panel must determine whether there is any basis for an ADRV finding
specifically in relation to the Athlete. Pursuant to Rule 33.1 of the IAAF Rules, the
burden of proof is on IAAF to establish an ADRV “fo the comfortable satisfaction
of the relevant hearing panel, bearing in mind the seriousness of the allegation
which is made” (CAS 2014/A/3625 Sivasspor Kuliibiiv. UEFA; CAS/2014/A/3630
Dirk de Ridder v. International Sailing Federation).

The IAAF must discharge its burden of proof by actively substantiating its
allegations with convincing evidence. This must allow the Athlete to substantiate
her challenge, or adduce counter evidence (CAS 2016/A/4875 Liaoning Football
Club v. Erik Cosmin Bicfalvi; CAS 2016/A/4741 Club de Regatas Vasco da Gama
v. Pedro Cabral Silva Junior; CAS 2016/A/4573 Kees Ploegsma v. PFC CSKA
Moscow; CAS 2013/A/3097 Football Club Goverla v. Gibalyuk Mykola
Mykolayovych).

The IAAF has failed to discharge its burden of proof. There is no reliable
documentary, witness, or expert evidence that meets the required standard. The
Athlete cannot ascertain the provenance and authenticity of the evidence against
her and is not in a position to understand the evidence brought against her, let alone
counter such evidence.

(c) The evidence against the Athlete

f.

.

The Athlete is and has always been a clean athlete.

Prof. McLaren acknowledges that his reports do not constitute, and were never
intended to constitute, evidence to prove ADRVs against any individual athlete.
Sports federations such as FIFA and several CAS panels have reached the
conclusion that the McLaren Reports cannot serve as proof of an ADRV by an
individual athlete.

There are numerous flaws, or at least limitations, in the McLaren Reports. Prof.
McLaren relied almost exclusively on the EDP to conduct his investigation. There
were no on-site investigations at the Moscow Laboratory or the Sochi Laboratory
and he did not interview any of the individuals mentioned in his reports. Prof.
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k.

McLaren did an important job in a very short time-frame, but there were a number
of things he was not able to verify.

The findings of Prof. McLaren cannot be taken at face value: some of the
individuals “incriminated” by the McLaren Reports have been cleared of
wrongdoing.

The totality of evidence upon which the IAAF relies to prove that the Athlete
committing ADRVs is limited to the purported London Washout Schedules and
Moscow Washout Schedules (“Washout Schedules™).

The London Washout Schedules

According to the TAAF, the Athlete committed an ADRV by reference to two
entries in the so-called London Washout Schedules. It is unclear who created these
documents; it was not Dr. Rodchenkov.

(i) Sample 2729325, which appears in EDP0019, allegedly contained
“desoxymethyltestosterone 1000007,

(i) Sample 2729747, which appears in EDP0021, allegedly contained
“desoxymethyltestosterone traces”

Both samples are reported as negative in the ADAMS database, which is the only
official and reliable system containing results of athlete testing. The mere fact that
Dr. Rodchenkov claims that results were wrongly reported in ADAMS, without
further corroboration, cannot constitute sufficient proof of an ADRV.

The TAAF has not offered any explanation or adduced any evidence which would
help the Athlete understand (i) what allegedly happened to her samples after they
was tested; (ii) where the samples were stored; (iii) by whom they were analysed;
(iv) whether there are any B samples; and (v) why the samples have not been
retested. Nor is there any explanation or evidence explaining when, how and under
the supervision of whom, the Athlete allegedly took prohibited substances.

The Athlete provided a urine sample on 29 July 2012 (13 days after sample2729325
and eight days after sample 2729747), which tested negative. If the Athlete had
been part of a washout programme (quod non), this test would also have contained
prohibited substances. However, it did not.

EDP0021 states that sample 2729747 was collected from a male athlete. This
demonstrates the unreliability of the London Washout Schedules. In any event,
“either the sample number is wrong, or the gender entry is inaccurate. Which is it?
What else is wrong in the Schedules? Nobody knows...”

The evidence of Prof. Graham (the Athlete’s doping expert) confirms that the
information contained in the London Washout Schedules is not scientifically
credible.
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i

Prof. Graham also expresses concern about the absence of any indication of the
Athlete’s testosterone/epitestosterone (“T/E”) ratio in the Washout Schedules.

The Moscow Washout Schedules

The IAAF also relies on the so-called Moscow Washout Schedules (EDP0034) to
argue that the Athlete was unofficially tested for prohibited substances on four
occasions in June and July 2013. The information contained in this document is
inaccurate and not scientifically credible:

()

(i)

(iif)

(iv)

V)

vi)

(vii)

The Athlete strongly denies that she ever provided unofficial samples and the
IAAF has produced no evidence to prove otherwise.

The only link between the Athlete and the Moscow Washout Schedules is the
fact that her name appears in EDP0034.

There is no record of the circumstances in which the alleged unofficial
samples were collected, or of the fact that they have been collected at all. In
particular, there is no explanation or evidence as to who collected the alleged
unofficial samples; where those samples were collected; how any particular
samples can be attributed to the Athlete and who conducted the analysis and
how.

There is no evidence that any unofficial samples were obtained from the
Athlete. There are no bottles and no witness evidence.

The authenticity of this document cannot be determined and its content is
unreliable because there are discrepancies in the purported sample testing
results in different versions of the Moscow Washout Schedules.

The fact that there are several versions of the Moscow Washout Schedules,
with different and inconsistent data for the same alleged washout tests can
only lead to the conclusion that these documents have been edited and
amended several times and do not reflect true and accurate facts.

Prof. Graham has identified various examples of information that is not
scientifically credible in the Moscow Washout Schedules. In particular, Prof.
Graham has expressed concern as to the scientific credibility of alleged
washout rates.

(viii) EDP0034 is not credible from a factual point of view: the Athlete was not in

Russia when the 26 July 2013 sample was allegedly taken. At the first
instance hearing, Dr. Rodchenkov stated that the dates indicated in EDP0034
“did not necessarily mean that the sample was collected on that date”. It
remains a mystery why the dates in EDP0034 would be wrong. These
inconsistencies confirm that the Washout Schedules are not reliable.

(d) The authenticity of the EDP documents

S.

The origin and authenticity of the EDP cannot be verified:
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(i)

(iii)

(iv)

V)

The Athlete is confronted with an impossible situation: she is wrongly
accused and prevented from proving that the EDP documents are not
authentic because the IAAF has not adduced the original files. At the hearing,
counsel for the Athlete described this as requiring the Athlete to prove a
negative fact, which cannot be done.

The origin of these documents “remains dubious”. It is impossible for the
Athlete, or anyone else, to verify who created these documents, when and
why. They could easily have been manipulated, without leaving a trace.

Mr. Rundt (the Athlete’s IT expert) has determined that the authenticity of
the EDP documents cannot be verified in forensic terms. An analysis of the
timestamps on the EDP documents show that they were extracted, copied and
modified in 2016; the original timestamps “were not preserved or handled in
a forensically sound manner.”

The mere fact that there is no (apparent) sign of forgery does not suffice to
prove the authenticity of the EDP documents.

There is no evidence as to:

e who allegedly provided the Athlete with prohibited substances, how and
when;

e when the samples were allegedly taken and by whom;

e how and when they were allegedly brought to the Moscow Laboratory;
e by whom they were allegedly received in the Moscow Laboratory;

e how they were stored and attributed to athletes;

e by whom, when and, most importantly, how they were allegedly tested
at the Moscow Laboratory;

¢ who allegedly entered the data into the Washout Schedules; and

e whether the alleged test results were correctly reported in the Schedules.

t. At the hearing, counsel for the Athlete submitted that if “direct evidence” is
available (or could have been made available), “circumstantial evidence” can be
relied upon, but only to support the evidentiary value of the direct evidence.
However, circumstantial evidence cannot be “used as an excuse not to provide
direct evidence”. If direct evidence is available to the party bearing the burden of
proof, circumstantial evidence relied upon by that party should be given very little
evidentiary value, if any.

(e) The evidence of Dr. Rodchenkov

u.  Dr. Rodchenkov’s evidence is self-serving, inherently unreliable and should be
ignored, or at best, afforded very limited weight:



